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4 AN OVER VIEW OF LEGISLATIVE RESPONSE TO ADDRESSING THE TRAFFICK
INDIA = ¥ o

Veerabhadraiah C.

Assistant Professor Of Law
Bms College Of Law

No.97, Kavi Lakshmisha Road,
V.V.Puram, Bengaluru

Introduction
Trafficking in children has become a matter of grave national concern today. Thousands of childre
falling into the hands of the traffickers every day. Trafficking in children is an abhorrent abuse of
dignity and rights and is a severe commercialization of innocent lives involved in by the organized crin
Not only in India but all over the world it has become one of the most remunerative criminal trades, n
= arms and drug smuggling undertaken by highly organized criminals. X
The researcher through this article, tried to analyze the existing legal mechanisms in India
Constitution of India
Under Article 23, it guarantees the Right against Exploitation and prohibits trafficking in human
‘begar’ (bonded labour) and other forms of forced labour. This right is enforceable against the Sta’
private citizens. Any contravention of this provision is a punishable offence.
Article 24 of the Constitution prohibits employment of children below the age of 14 years in mines, fa
or other hazardous employment. -
Indian Penal Code, 1860
The most relevant provisions under.the Code that deal with the offence of trafficking are:
e Section 110: it defines thug as a person habitually associated with any other or others for the p
' of committing. robbery or child-stealing by means of or accompanied with murder and punisk
same with the life term with fine;
e  Section 366A: procuration of a minor girl below 18 years of age from one part of the cou
another is punishable; ‘
x e Section 366B: importation of a girl below the age of 21 years is punishable;
e Section 372: selling minor girls for prostitution;
e Section 373: buying minor girls for prostitution.
In March 2013, amendment was made to the Section 370 of the Code by the Criminal Law (Amen
Act, 2013 and included India's first definition of human trafficking based on the UN Trafficking P
Section 370, as amended; now defines exploitation as including “any act of physical exploitation or al
of sexual exploitation, servitude, slavery or practices, or the forced removal of organs” and in
heightened sentences for perpetrators. Another"Section that has been inserted in the Code is Sectic
makes engagement of a minor who has been trafficked for sexual exploitation is punishable with 1
imprisonment of 5 years which may extend to seven years including fine.
What is however interesting to note is that while it was an ordinance, the word child had been
section 370A which has since been changed to minor following its adoption in Parliament asa law.
Suppression of Immoral Traffic in Women and Girls Act, 1956 (SITA)
The Act was originally passed as a result of the Convention for the Suppression of the Traffic in Pers
the Exploitation of the Prostitution of Others, 1949 which was signed by India in 1950 and was
under Article 35 of the Indian Constitution with the goal of abolishing the immoral trafficking in wor
girls and to provide for the rescue and rehabilitation of the, exploited women and girls, to
deterioration of public morality and to eradicate the problem of prostitution.
In 1986, SITA was amended and changed, resulting in the prevention of Immoral Traffic Act, 1!
known as PITA. The amended Act only discusses trafficking in relation to prostitution and not in re
other purposes of trafficking for other purposes such as chil? l”a(b& ;organ harvesting, domestic wc
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/ immoral Traffic (Prevention) Act, 1986 (ITPA) -
It is a special legislation enacted in 1986 which deals exclusively with the offence of trafficking in human
beings, including children, and lays down heavy penalties in case of contravention of its provisions.

The main objective of the Act was to curb or to abolish commercial sexual abuse, mainly the traffic in
women and girls for the purpose of prostitution, as an organized means of living. The offences under the Act
include keeping or allowing the premises to be used as a brothel, living on earnings of prostitution,
prostitution in or in the vicinity of public places, seducing or soliciting for purpose of prostitution inducing
and employing persons for the purpose of prostitution, procuring, detaining a person in premises where
prostitution is carried on, and seduction of a person kept in custody.

The Act bro(tides for stringent action against those involving children (below 16 years) and minors (16 to 18
years) in the offence of prostitution and for which the punishment is rigorous imprisonment for a term
ranging from 7 years to life sentence.

The Act also provides for comprehensive framework for the rescue, rehabilitation and proper treatment of
victims of prostitution. Furthermore, the ITPA does not address trafficking for any purpose outside of sexual
exploitation and mentions little about prevention.

Child Marriage (Prohibition) Act, 2006 ;

TFhough this law is essentially about prohibiting child marriage, recognizing that there is a lot trafficking for
and through marriage, it specifically states under sections 12 (a), (b) and (c) that a child marriage is
considered to be invalid and hence null and void especially where some of the means are used for the
purpose of marriage are like use of force or inducement or kidnapping or sale or trafficking.

er the marriage the child bride is sold or trafficked for immoral purposes, then such marriage is also
invalid and declared null and void.

nile Justice (Care and Protection of Children) Act, 2015

a special legislation for children and defines “child’ as a person up to the age of 18 years. To address the
of children with greater sensitivity, the Act separates children into two broad categories:

dren in need of care and protection;

dren in conflict with law )

fhes ‘child in need of care and protection’ as “one who is found vulnerable and is likely to be inducted
to drug abuse or trafficking and children in conflict with law as a child who is alleged or found to have
ted an offence and who has not completed eighteen years of age on the date of commission of such
ence.”The Act clearly addresses trafficking in general as well as for begging and labour. The Act also
nizes certain offences as special offences such as “cruelty against a child by persons having the charge
Id, employment, using or causing a child to beg, abetment of the employment or use of a child for
r uses a child, for vending, supplying, or smuggling any intoxicating liquor, psychotropic substance
tic drug is liable for rigorous imprisonment for a‘term extending up to 7 years and fine up to 1 lakh

) 5
8 Idren’s Act, 2003
3 _q_hly state legislation that defines the term ‘Child Trafficking’. The Act under section 2 (d) defines
A “any person who has not completed eighteen years of age unless any other law in force specifies
» rwise or unless otherwise indicated in specific provisions in this Act and in so far as a victim in an
ce of rape is concerned. Child shall mean any person who has not completed sixteen years of age.”
I r section 2 (z), the Act defines “child trafficking” as “procurement, recruitment, transportation,
er, harbouring or [receipt of children] legally or illegally, within or across borders, by means of threat
f force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a
- : Qf vulnerability or of giving or receiving payments or benefits to achieve the consent of a person
L g.rco.ntrol over another person, for monetary gain or otherwise.” Every type of sexual exploitation is
» 'eg m_the definition of sexual assault such as sexual touching with the use of any body part or object,
ot ing pornographic pictures, exhibitionism, voyeurism, or films to minors, making children watch others

ed in sexual activities etc. It states that the responsibility of ensuring safety of children in hotel
ises is assigned to the ‘owner and manager of the establishment, photo studios owners are also
d to report regularly to the police that they don’t circulate or keep obscene ph%graphs of children.
) PRANCIPAL
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Introduction
This little work of research is an attempt to explore and understand the concepts relating to what is called
Contract and Agency Labour, its status or rather stature in the global employment industry, its effects on
the labour class employed under such arrangement and the legal framework governing it along with the
evaluation of its sufficiency or deficiency with particular reference to its practices and legal framework
operative in the United Kingdom. However, concepts and practices of this sort of employment is so
structured that any analysis would be incomplete without also looking at it from the global perspective
which requires peepin into the same system of employment as existing in other parts of the world.
Statistics presented by various sourcces, opinions of some people deeply engaged into research as well as
work in this field have been cited. ) |
The Legislative framework on Contract labour/agency worker in UK i
This portion of the work deals with the legislation regarding Contract and agency Labour in UK.United
Kingdom agency worker law refers to the law which regulates people's work through employment agencies
in the United Kingdom. Though statistics are disputed, there are between half a million and one and a half
million agency workers in the UK, and probably over 17,000 agencies as mentioned in earlier part of this
research. It should be noted at the outset that there is no propwerstaturory legislation protecting the
agency workers. All we have is Judge made laws. As such these workers have more flexible pay and working
conditions than permanent staff covered under the Employment Rights Act 1996.
For most of the 20th century, employment agencies were quasi-legal entities in international law. The
International Labour@rganisation in many Conventions called on member states to abolish them. However,
the UK never signed up. The major piece of legislation which regulates agency practices is the Employment
Agencies Act 1973, though it was slimmed considerably by the Deregulation and Contracting out Act 1994.
This abolished licences, so agencies operate without governmental oversight, except for a small
inspectorate and occasional court cases. After the 2004 Morecambe Bay cockling disaster, Parliament
enacted the Gangmasters (Licensing) Act 2004, requiring agencies (gangmasters) in the agricultural,
shellfish and food packing sectors to be licensed.
In January 2010, the Government passed The Agency Workers Regulations 2010 (SI 2010/93) which
require, at least, equal pay and working time rights when compared with what a direct worker would be
paid. This is designed to implement the EU Agency Workers Directive, which is the first transnational legal
measure to ensure that agency workers are treated equally. The Directive was the culmination of initial
resistance by the Government under Tony Blair, and a final surge of Parliamentary support for a Temporary
and Agency Workers (Equal Treatment) Bill. The Regulations and the Directive are the third pillar of law,
along with the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 and Fixed
Term Employees (Prevention of Less Favourable Treatment) Regulations 2002 to regulate atypical
workers.
Employment Agencies Act 1973 and Gangmasters (Licensing) Act 2004
The Employment Agencies Act 1973 regulates the conduct of the 17,000 odd agencies operating in the UK.
It prohibits most agencies charging upfront fees, makes it an offence to put out misleading advertising for
jobs which do not exist, sets standards for assessing an employee's experience, and more. It was
introduced after similar (though stronger) legislation was passed in France and Germany regulating
agencies. The 1973 Act was amended by the Conservative government through sthe Deregulation and
PRIRCIPAL
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Contracting Out Act 1994, ostensibly to increase efficiency. It abolished the system of agency licensing, so
that agencies can operate freely, unless inspectors find violations and closes them down.
Supporting the Act are The Conduct of Employment Agencies and Employment Businesses Regulations
2003. These regulations restrict agencies from,

1. selling other services (r.5)
sending workers to employers as strike breakers (r.7)
sharing the agency worker's personal details (r.28)
advertising jobs which do not exist (r.27)
withholding pay from workers, regardless of whether they have timesheets
charging any fees directly to a worker for their work
require agencies to document the health and safety standards of employers they send workers to
require agencies to give a written statement of the pay and hours they will have, and state their
contractual status (see the common law section below)
In reality these requirements are not enforced, because there are minimal resources devoted to oversight.
Regulation enforcement relies on individual workers bringing claims, and these claims are simply non-
existent. There is no reported case of an agency worker claiming a breach of regulations. The watchdog, the
Employment Agency Standards Inspectorate, has 15 inspectors and 4 call centre staff. This was increased
by twelve inspectors after the Employment Act 2008 ss 15-18. In a £26 billion industry with 17,000
agencies, in 2004 the Inspectorate investigated 1,057 complaints, secured 8 convictions (solely in the
entertainment industry, 2 agencies were banned for 10 years) and £5,735 in compensation for workers.[2]
The Gangmasters (Licensing) Act 2004 covers some of the lowest-paid workers in a more comprehensive
way. It was introduced in the wake of the 2004 Morecambe Bay cockling disaster. It requires all agencies
(commonly known as "gangmasters") which provide labour in the agricultural, shell fishing and food
packaging sectors to operate under a licence. The Gangmasters Licensing Authority issues these (currently
there are 1,159 licences) and it oversees and enforces standards requiring employees to be treated fairly.
Common law
The regulation of agency workers is affected by the interpretation by the courts of the word "employee"
under 5.230 of the Employment Rights Act 1996. If an individual is considered to be an "employee" then all
the entitlements (such as a written statement of contract, reasonable notice before dismissal, time off for
parenting, etc.) under the Employment Rights Act 1996 apply. But the courts have often held that agency
workers fall outside of this definition, because they lack "mutuality of obligation" in their contracts.
The first important case was O'Kelly v Trusthouse Forte. Some waiters worked various dinner functions in
the Grosvenor House Hotel. They tried to form a union. They were dismissed. They claimed that this was
unfair, and to do that, they had to show they were "employees" within the meaning of the unfair dismissal
legislation. The word "employee" had hitherto always been taken to mean someone who is obviously not in
business on his own account (i.e. not "self-employed"), but recognised as subordinate labour, economically
dependent on the employer. However, Alexander Irvine QC argued that the waiters had no "mutuality of
obligation" with the employer: they were not bound to accept work engagements when they were called
up, and the employer was under no obligation to call them up. They could leave, or be fired, at will. Sir John
Donaldson accepted this argument and deemed the waiters to fall outside of the scope of unfair dismissal
legislation.
Not all judges took the same view. In Nethermere (St Neots) Ltd v Gardiner, home-working ladies stitching
flaps onto trousers were held to be employees within the meaning of the Act. The leading judge,
Stephenson UJ, held that "mutuality of obligation" was nothing to do with the promise of future work, but
simply the exchange of work for a wage, and control over one's job by the employer in the employment
contract. Before the case reached the Court of Appeal, a young Tony Blair had been arguing the exact
opposite in the Employment Appeals Tribunal, that O'Kelly's case should be followed. Agency workers were
presumed to fall outside the scope of protective employment legislation. In 1997, when Tony Blair led New
Labour to election victory, the approach to employment policy he brought was one of upholding labour
market flexibility. The position of agency workers was reaffirmed when Derry Irvine was appointed Lord
Chancellor, and he sat in on, and gave the leading judgment fn, Carmichael v National Power. V
reasserted his view of "mutuality of obligation". It is nota?}éthat the Constitutional Reform Ac
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Jo5removed the power of the Lord Chancellor to decide on cases in this manner; it now being an
_incursion on the separation of powers within government.
Current authority could be said to still be ambivalent. On the one hand, the recent case of Dacas v Brook
Street Bureau (UK) Ltd [2004] IRLR 358 held that an agency worker would be the "employee" of the end-
employer. But then a slightly differently constituted Court of Appeal in James v Greenwich LBC [2008]
EWCA Civ 35 has held that a contract of employment only exists with the agency itself. A feature of this
ongoing debate is that, despite the fact that court cases for the last five years have always found an agency
worker to be an "employee" of at least someone, generally speaking, neither end-employers nor
employment agencies regard themselves as the employer who is bound by the Employment Rights Act 1
1996.
Under UK law, a contractor can be found caught by the tax initiative IR35, that is to say there is a virtual |
("deemed") employment because that would be the case had the contract between worker and hirer been
direct and the worker is then subject to extra taxes to compensate the government in that regard, yet he
still has no apparent employment entitlements. This is partly because the Tax Commissioners and the
Employment Tribunals, and Tax and Employment Law, respectively allow for different treatment.
Temporary and Agency Workers Directive and Temporary and Agency Workers (Equal Treatment) Bill
The Temporary and Agency Workers (Prevention of Less Favourable Treatment) Bill, introduced by Paul
“rrelly MP was talked out in 2007. Almost identical, the new (Equal Treatment) Bill has had real support
‘and success in Parliament when introduced by Andrew Miller MP.
Even if agency workers had any of the entitlements under the Employment Rights Act 1996, there would
still exist no requirement of equal pay for agency workers who do work of equal value compared to a
permanent employer. An agency worker can be treated less favourably in his or her pay and conditions
than someone doing exactly the same job, simply because they come through an agency. A proposed
Temporary and Agency Workers (Equal Treatment) Bill sought to adjust this position, joining another ten
pieces of employment discrimination law in the UK (on gender, race, disability, religion, sexuality, age, part-
time work, fixed time work and trade union membership). After the Bill's second reading, the proposal was
dropped and an older draft of a European Union Directive, the Temporary and Agency Workers Directive
was revived, and passed by the European Parliament. This was possible for the first time in 2008 because
the United Kingdom government dropped its opposition. In fact, the directive and the Bill are almost
identical. It is understood that the law will be passed, but with a 12 week wait before agency workers will
be eligible for equal pay and hours.
European directives have to be implemented by a UK law before they take effect in the country. This will
mean that the UK government will either introduce an Act of Parliament or create a statutory instrument
under the European Communities Act 1972 which puts the directive's required rules in place. In fact, the
roposed 2008 Bill was based on the directive, and serves as a very good guide indeed-as to what any
“implementation will look like. All the essentials are identical. The core of the new law is to oblige employers
to treat agency workers and permanent staff equally in their contract terms, but only regardingHours and
holiday time, Pay, including sick pay ,Time off for parenting (for women only) ,Discrimination law (though
this is unnecessary because agency workers are already explicitly covered in existing laws)
The bill does not protect agency workers from being fired at the will of the employer. The courts are of two
minds about whether agency workers should be considered "employees" (under s 230 ERA) and
importantly whom they should be considered "employees" of. Confusion in the courts has encouraged
more claims, and has prevented the enforcement of clear rights. Agency workers have almost none of the
main entitlements under the Employment Rights Act 1996. None of this is covered in the directive. That
means agency workers may potentially be left without the following rights:
1. Right to reasonable notice before dismissal (s 86 ERA)
2. Right to written statement of contract (s 1 ERA, these two rights form the bedrock of individual
labour law, since they were the first national minimum standards to be introduced in the Contracts

of Employment Act 1963) [
Right to request flexible working time (s 80F) ,, 7‘“‘% .
Right to parental and paternity leave (in Part VIII) CHINCIPA L

‘B¢
Right to redundancy payments (s 135) P’ ULLEGE OF Law

Compensation from the government for lost earnings when an employér godsinsalve t{s182)
N\ Bengalury - 560010 -
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Conclusion and Suggestion
The researchers respectfully conclude by submitting that, though Legislations, European Directives and
Regulations both under the legislations and European Directive are framed, yet the law relating to
protections of contract or agency workers in UK and other countries of the glob has not made full circles.
However the discrimination between agency workers and permanent workers still continuing hence, there
is a need to relook at the emerging jurisprudence both by legislations and common law in UK and other

countries for protecting the rights of agency/contract workers.
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Introduction

Today, one of the most debated issues among Academics, Statesmen, Jurists, journalists and ordinary peop
is judicial activism in India. That Indian judiciary is assuming a more and more active role is a reality. Some

them welcome it as a very positive approach for dispensing socio-economic justice , while some others call
Judicial despotism, judicial terrorism, or even judicial intimidation. Judicial activism point to tf

legislative branches of government and into the state governments. In Griswold v. Connecticut (1965
Justice John M. Harlan wrote, “Judicial self-restraint... will be achieved... only by continual insistence upon.
the great roles that the doctrines of federalism and separation of powers have played in establishing anc
preserving American freedoms.”In 1796, in Ware v. Hylton, the Supreme Court heid a Virginia statute voic
because it violated a 1783 peace treaty with Great Britain. In Marbury v. Madison (1803) the Supreme Cour
declared a federal law unconstitutional. These cases established the power of judicial review in the Supreme
Court—the power to declare acts of the state governments and of the legislative and executive branches o
the federal government null and void if they violate provisions of the Constituticn. Since the early 19t+
century, debate has continued over how federal judges should use their powers. Should they practice
restraint, or should they actively expand the scope of the Constitution in their interpretations of law,
treaties, and constitutional provisions?Judicial activism Supporters of judicial activism argue that it is
necessary to correct injustices and promote needed sociai changes. They view the courts as institutions of
last resort for those in society who lack the political power to influence the other branches of government.

R AR T

legislatures have refused to do anything about a problem. For exampie, neither state legislatures nor
.Congress acted to ban racially segregated schoois, trains, _ity buses, parks, and other public facilities. for
. decades. Segregation might still exist legally if the Supreme Court had not declared it unconstitutional in

1954. Alexander Hamilton, in Federalist has observed that, “The judiciary by the nature of its functions, will
always be the least dangerous to the political rights of the Constitution, because, it will-be least in capacity to
nnoy or injure them. The executive not onlyidispense the horrors, but holds the sword of the community.
The legisiature not only. commands the purse, but prescribes the rules by which the duties and rights of
;every citizen are to be regulated. The judiciary on the contrary ,has no influence over either sword or purse:
;no direction either of strength or of the wealth of the society and can take no active resolution whatsoever
At may truly be said to have neither force nor will, but merely judgement.” The Court has for all practical
urposes disregarded the separation ofpowers under the Constitution, and assumed a general
pervisoryfunction over other branches of governments. The temptation to rush tothe Supreme Court and

Justification, the political branches of government may,
by the same logic, take over the functions of the judiciary when it hasfailed, and there can be no doubt that
€re are many areas where the judiciary has failed to meet the ex ectations of the public

PRINCIPAL
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The Constitutional Provisions for Juaicial Review and Separation of Powers

The significant feature of Indian Constitution is partial separation of powers. -The doctrine of separa
powers was propounded by the French Jurist, Montesquieu. It is partly adopted tit India since the ex
powers are vested in the president, Legislative powers tit the Parliament and the judicial powers
Supreme Court and ~'ibordinate courts. The role of separation of powers in India is simple. The three
of the Government viz. the Executive, Legislature and the Judiciary are not independently independe
inter-dependently'independent. (The executive encroaches upon judicial power, while appointing the
of Supreme Court and High Courts. Similarly the Judiciary, by its review power examines the law pas
file legislature parliament and the legislature also, interver.2s in respect of impeachment of the presid¢
The Indian Supreme court (judiciary) under article 13(2) of the Constitution has been specifically veste
the power of judicial review. The state cannot take away or abridge any of the fundamental rights
case any such infringement the court can intervene. The right to move supreme court for the enforcen
fundamental rights is itself a fundamentalright(Art.32).High Courts are also empowered to issue wi
their enforcement (Art.226), Furthermore ‘the law declared by the supreme court shall be binding on
courts within the territory of India’(Art.141) and Article 144 enjoins that “all authorities ,civil and judi
the territory of India shall act in aid of the supreme court”. All these clearly establish the principle of j
review for Indian judiciary. The affirmist activism on the part of judiciary was not envisaged by the fi
of constitution. It is evident from the following arrangements,

1. The courts power of judicial review has not been mentioned in the body of our Constitution. It ha:
derived from Act.13 (2) where the Supreme court can determine the validity of a legislation only in te
limitations as imposed by the Constitution. If any legislative or executive action transgresses such limit
and then only the judiciary can sit in judgement over it

2. Our Constitution has inducted the phrase “procedure estabiished by law” from the Japanese Const
replacing ‘due process of law of the USA. Accordingly, our judiciary has to interpret laws as writte
cannot declare a law void on the ground that it is unjust. Thus it cannot till legislative authorit
crusader’s spirit.

3. Indian Constitutior: can be amended easily. This enables our Parliament to override adverse j
decisions by suitable amendments. This curbs the court’s power of judicial review. Constitution
Through these devices the framers of the Indian Constituticn hoped and believed that they had remo
possibilities of abuse of process.

The adoption of parliamentary democracy as the form of the government and non inclusion of judic
the definition of State in Art.12 are the clear manifestations that our Constitution did not envisage an :
judiciary like America. Our Supreme Court is expected to play a negative activist role and that tc
restricted way.

But the expectation< of the Constitution makers were not fully vindicated. There are certain loopholes
Constitution which have allowed our judiciary to become more powerful than was envisaged |
founding fathers. They are as follow, ’

1. The first loophole lies in the very Constitutional arrangement for Constitutional interpretation. Acc
to our Constitution the Supreme Court is the final interpreter. But our Constitution nowhere has laid
any objectives guideline or any catalogue of valyes which the court should follow for interpreti
Constitution. This gives the judiciary a vast scope for exercising subjective discretion and thereby
become more powerful.

2. Our Constitution lays down that judicial reasoning should follow “procedure established by law”.
very phrase has become a double —edged sword. On the one hand this would mean that the court
have to examine legislations strictly in terms of narrow legal niceties. On the other, our Constitution t
laid down any definite social objective which would act as a legal imperative for the court to abide by.
has provided a vastlatitude to the court to indulge in judicial discretion thereby importing the sj
substantive process.

Moreover ‘supremacy of Constitution’ is a vague expression. A Constitution actually is nothing
document that specifically lays down the relationship between the organs of the government. Supren
Constitution can only mean that this relationship cannot be altered without amending the Consti
Supremacy in practice is ascertained from the fact that which of the organs has been given a relatively
footing in the power structure. In the Indian jstitution, the judiciary has been vested with th

7
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authority to interpret the Constitution and thereby determine the relationship between the three organs of

the government. It can invalidate any legislation or executive action if it feels that the same is not in

accordance with the constitution. Thus the judiciary enjoys practical supremacy over two organs although

theoretically the Constitution speaks of equality among the three.

The Activist role judiciary and Important In~*rumentalities

The activist role of the Indian judiciary has been accelerated during 1980s and 1990s. In doing so, it is

backing upon several instrumentalities .some of them are as follow

1. Emphasis on Basic structure doctrine

It has been mentioned earlier that KeshavanandaBharti’s case armed the Sup.eme Court to review all

Constitutional amendments on substantive grounds. Since then the court has been emphasising very

Cautiously the basic structure.in the Minerva Mills case (1980) the court struck down the 42™ amendment

Act which made constitutional amendments unchallengeable in courts .Thus the court has extended its

power over the legislature.

2. Liberal and wider interpretation of constitutional provisions.

This process started with the Meneka Gandhi case. It may be referred to here that in 1950 in the

A.K.Gopalan v .State of Madras A.LR.1950, theSupreme Court interpreted art.21 from the stand point of

procedure established by law as embodied in the provisions itself. But in the Maneka Gandhi v.U.0.I.
- A.lLR.1978. the court reinterpreted the provision and introduced due process clause. The court was of the

opinion that the procedure must conform to natural justice, fairness and equity. .

3. Enforcing non —justiciable directive principles through the window of the fundamental rights.

It may be recalled that Art.31(C) as amended by the 42™ Amendment Act laid down that any law made in

pursuance of any of the Directive Principles was to be protected from attack with reference to Art, 14,19 and

21. But by striking it down in the Minerva Mills case ,the court upheld the Constitutional position of the

primacy of fundamental rights over Directive principles..

4. Innovation of certain arrangements for facilitating access to judicial process.

Several arrangements have been made by the court to facilitate more persons to have easy access to judicial

process .Most important of them are Public Interest Litigation (PIL) and Letter Petition.

S. Creation of new legal forums -

Our judiciary has created various new forums with legal footing like Family Courts, .ok -Adalat. Green Bench,

Consumers Redressal forums, Human Rights Commissions etc. Through these devices our Jjudiciary become

more powerful.

Supreme Court and High Courts for any grievance against a publicauthority has also deflected the primary
responsibility of citizens themselvesin a representative sclf-government of making legisiators and
theexecutive responsible for their actions. The answer often given by the judiciaryto this type of overreach is
that it is compelled to take upon thistask as the other branches of government have failed ir. their
cbligations.On this specious justification, the political branches of government may,

by the same logic, take over the functions of the judiciary when it hasfailed, and there can be no doubt that
there are many areas where the judiciary has failed to meet the expectations of the public

Conclusion and Suggestions

However, the governance cannot be replaced by the judicial institutions. There is a need to discover a
balarce between judicial and executive institutions. We need to reassert the balance between reforms,

must respect the boundaries that separate the Legislature, Executive and Judiciary. Frequent confrontation

between the Legislature, Executive and the juaiciary will also damage our well established democratic

system of governance. The members of every institutionsworn to up;ﬂd the constitution, which alone is
)|
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supreme. Both sides will maintain and respect the line of demarcation of power under the constitutio
will not allow a conflict to develop between them.There for the author humbly submits that, a prope
harmonious balance of all the three organs, each playing its own role well within limited jurisdiction, ap
to be the viable solution.  Further the writer states that, this way, judicial activism has a negative effe
the fundamental ‘Doctrine of Separation of Power’. This is extremely alarming situation, the soluti
which can be found in nothing but in judicial-self-restraint.
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